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PROPOSING AN AMENDMENT TO THE CONSTITUTION OF 
THE UNITED STATES, RELATIVE TO THE TAKING OF 
PRIVATE PROPERTY 


May 28, 1952.—Ordered to be printed 


Mr. McCarran, from the Committee on the Judiciary, submitted the 
following 


REPORT 
{To accompany 8. J. Res. 158] 


The Committee on the Judiciary, to whom was referred the joint 
resolution (S. J. Res. 158) proposing an amendment to the Constitution 
of the United States relative to the taking of private property, having 
considered the same, report favorably thereon, with an amendment, 
and recommend that the joint resolution, as amended, be approved. 


AMENDMENT 


On page line 11, immediately following the word ‘bv’ strike 
out “law” ‘oad insert the words “Act of C ongress’”’ 


PURPOSE 


This resolution, as reported by the committee, proposes an amend- 
ment to the Constitution of the United States, to provide that 
The Executive power of the United States shall not be construed to extend 


at any time to any taking of private property other than in a manner prescribed 
by statute law. 


It is the purpose of this proposed constitutional amendment to 
eliminate not only all doubt, if doubt there be, but also all argument 
over the question of whether the President has any right, inherent or 
otherwise, to seize an industry, or any other private property, when 
he has not been authorized to do so by a law passed by the C ongress. 
Under the terms of the amendment, no question of “inherent”? powers 
could arise, or even be argued. The proposed amendment is short, 
simple, and unequivocal. 
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The committee has proposed only one amendment to the resolution, 
namely, the insertion of the word “statute’’ to modify the word “law.”’ 
The objective of this change is to eliminate any possibility of mis- 
understanding or misconstruction of the language of the resolution. 

The proposed constitutional amendment would be a limitation upon 
the executive po ver of the United States. There is precedent for such 
a limitation, in the eleventh amendment, which places a specific limita- 
tion upon the judicial power of the United States. 

The proposed amendment does not refer to the President by name; 
but the President exercises no power other than executive power. All 
the power of the United States is separated into three groups or classes, 
legislative, executive, and judicial; and the President has neither 
legislative nor judicial powers. While the military power of the 
President as Commander in Chief often is referred to as a separate 
power, it is clear this is but one facet of the executive power. 

Adoption of the proposed amendment would eliminate all question 
of what seizure powers if any may be created as the result of an 
emergency——and the concomitant question of who is to find or declare 
the emergency. The proposed amendment will be applicable, by its 
terms, “at any time.’’ This does not mean that under this amend- 
ment the Congress could not make provision for dealing with an 
emergency, even though such provision might include the grant of 
special powers to the President; but in the absence of legislation, the 
question of existence or nonexistence of an emergency would have no 
effect upon the President’s power to take private property, if this 
amendment becomes a part of the Constitution. 

The proposed amendment is not limited in terms to seizures of any 
particular type or kind of property, whether segregated by ownership, 
or by type, or by value, or in any other way; nor to seizures under 
any particular facts or conditions, actual or hypothetical. The lan- 
guage of the proposed amendment would affect equally all takings of 
private property; and would have the effect of prohibiting any taking 
of private property except under authority granted by the Congress, 
and in a manner provided for by the Congress. 

Precedent for the phrase “prescribed by act of Congress’’ will be 
found in the third amendment, which uses the phrase “prescribed 
by law” in connection with a prohibition upon the quartering of troops 
in private dwellings. The phrase “prescribed by act of Congress”’ 
as used in the proposed constitutional amendment clearly comes with- 
in this precedent established by the third amendment. 

Although the proposed amendment uses the clause “in a manner 
prescribed by act of Congress,’ it is more than merely procedural, for 
the quoted clause follows the words ‘‘other than,’’ and the amendment 
as a whole, therefore, requires that if there is to be a taking of private 
property under the executive power of the United States, it shall be 
both a taking authorized by act of Congress and a taking which is 
sarried out in accordance with such act. 

Under this language, statutes already enacted dealing with the 
power of the Government to take private property and prescribing 
procedures therefor would remain in effect. 

The President has declared that neither the courts nor the Congress 
can take away from him what he claims as an implied constitutional 
power to seize private property in time of national emergency. Not 
to be overlooked in this connection is the assertion previously made 
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that the President could even seize the press under his alleged “‘inher- 
ent” powers. If the amendment proposed in Senate Joint Resolution 
158 is ratified as a part of the Constitution, there would be no question 
whatsoever nor room for argument about the fact that the President 
would have no such power. 

The President has said that the President has seizure powers and 
that they cannot be taken from him. If the President does have any 
seizure powers, they would be taken from him by the adoption of this 
proposed amendment as a part of the Constitution, except where the 
Congress decreed that some such power might exist and be exercised 
in specified circumstances. 

Justification for this proposed amendment does not rest solely on 
the present steel-industry seizure case by any means. Many other 
considerations also point to the need for suc h an amendment. 

Such a provision in the Constitution would be a desirable safeguard 
at any time, for it can never be foretold whether some future President 
might not be or become despotically inclined, power mad, careless of 
individual liberties, contemptuous of the Constitution, excessively 
military-minded, or otherwise inclined to the usurpation of power. 

The need for such an amendment is basic, and will remain so, 
whatever the Supreme Court may decide with regard to the present 
steel industry seizure case. If the Court should decide that the 
President had the seizure power in this case, an expression of the will 
of the people, through the Congress and the State legislatures, would 
be clearly necessary. On the other hand, if the Supreme Court should 
hold that the President’s action in seizing the steel industry was not 
lawful, the steelworkers’ unions might decide to call another strike; 
they have threatened to do so. The President has indicated that in 
the event of such a decision by the Supreme Court, he would return 
the steel mills to their rightful owners. If he did so, and if the steel 
workers then went out on strike again, the President might well feel 
that he was confronted with another and a new emergency which, by 
his own definition, would require him to seize the steel mills again. 
In that event this country undoubtedly would be confronted with a 
most grave constitutional crisis. 

It appears that the strike of the railroad brotherhoods has been 
settled, and the railroads have been returned to private control. 
It should be noted that when the Government seized the railroads, 
the seizure was under a specific act of Congress, and that the Govern- 
ment did not have and has not attempted to exercise any right to 
change wages or working conditions. It might well be that, if the 
President is permitted to continue to assert the right to seize an 
industry under inherent powers, and without specific statutory 
authorization, he might in the event of some future labor difficulty 
affecting the railroads, perhaps a few months from now, or at some 
later date, decide to seize the railroads again, this time under his 
claimed inherent powers; and he might then assert that, under such 
powers, the Government had the right to increase wages and change 
working conditions. 

It should be noted that the amendment proposed by Senate Joint 
Resolution 158 does not in any way contravene the fifth amendment, 
and will have no effect in any way modifying the provision of the fifth 
amendment that no person shall be deprived of property without due 
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process of law; nor the provision of that same amendment, that 
private property shall not be taken for public use without just com- 
pensation. But if these provisions of the fifth amendment are not— 
and the President of the United States and his attorneys have argued 
that they are not—enough to protect individual rights, then the need 
for another amendment which will protect those rights adequately is 


most urgent. 








